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BEIEr OF 


ISSUES YRESENTED 


(1) as the identification of appellant by one eyewitness, 
sr. Green, so prejudiced sy suggestiveness planted by another eye- 


witness, dss Harrod, 2s to fatally taint his conviction by 


denyine appellant a fair trial under due process of law? 


(2) Did the trizi Court err in denying appellant‘s motion 
to strike “r. Green’s trial identification testimony? 

(3) Did the trial Court err in not granting appellant's request 
for a mistrial when it was obviously prejudicial to admit the 


newspaper picture with or without the accompanying article? 


This case has not previously beer before this Court. 


REFERENCES AND RULINGS 


On February 27, 196%, the trial Court denied appellant's 


motion to strike Mr. Green's identification testimony on the 
grounds of sugeestiveness following 2 suppression hearing before 


trial. (Tr. 31) | 
STATEMENT OF TEE CASE 
On February 27 - 2£ and ‘arch 3, 1569, the appellant was 


tried by a jury before Judge Noward F. Corcoran on 2 sever count 
indictment: two counts charging him with assaulting a person 
having charge of tail Matter of the United States in violation of 
1@ U.S. Code § 2114: two counts charging hin with robbery and 
assault with a dangerous weapon in violation of 22 D.C, Code § 295, 
502. three counts charging him with assault with a dangerous 


weapon, that is, a pistol. On March 3, 1969, the jury found the 


appellant guilty on all seven counts. 


The appellant was sentenced by the United States District Court 


on August &, 1969, to ten (1C) years on each count, to run con- 
currently, under Section 5010 (c) of the Youth Corrections Act. 


| 
This is an appeal from that judgment. 
On August 16, 1968, the postal office known as Truxton Station, 
located at the intersection of North Capital Street and Florida 


| 
Avenue, Washington, D.C., was robbed by two gunmen at about 11:45 a.m. 


St this tine there were three postal employees in the station. 
“Miss Larroé was stationed at the first wincow of a service counter 
with three windows, about 5 feet from the entrance. her super- 
*y. Tucson, vas standing at the Parcel Post window, the last 
the three counter windows, about 10 feet from the first window. 
“r. Green, an off-duty exployee whe came to the station about five 
minutes before the robbery to pick up his pay checi., was standing 
length from an¢é conversins with Mr. Tutson. The 
day was bright and the pest office was well lighted. The postal 
employees ha¢c an unobstructed view of both gunmen about waist level. 
(Tr. 52-5, 294-2, 221-3, 231-4, 237-9). 
The first gumman approached liiss Harrod's window (closest to 
the entrance) and 2sked her about the closing time. She replied: 
Five o’clocx. Ee statec that he wanted to know the closing time 
for lunch, and pulled 2 gum on *Hiss Harroe efter she said: “We don't 
close for limch. In response to this robber’s demands, she pulled 
the blinds and surrendered about $100 in stamp stock and about $74 
in money crder receipts. ‘iss karro¢estimated that the robbery 
about 7 minutes. (Tr. 51-5). 
Concurrently, the secon¢c gunman approached tir. Tutson and Mr. 


Creen at the third sindovw. He pulled a gun on then and instructec 


ther to “put your hancs on the counter get the money.” Simultaneously, 


the first gunman said “raise your hands.” These conflicting instruc~ 


tions were apparently wresolved. The second gunman then jumped over 


the counter anc took about $400 from the counter drawer and from an 


open safe. “Mr. Green estimated the episode lasted 4 to 5 minutes. 


Then all the employees were directed to lie on the floor while the 


gunmen escaped. (Tr. 57-&, 205-9, 220-3, 237-2). 

Subsequently, 35 days later, Miss Harrod saw a picture of 
appellant's face in the Washington Post on Saturday, September 21, 
196&. She believed this picture to be that of the Sama who had 
been standing in front of her curing the robbery of the post office 


on August 16, 1963. (ir. 9, 10, 20) It was this newspaper identifi- 


cation of appellant's picture and her subsequent conversations with 


Mr. Green that led to appellant's pretrial notion to strike 


Mr. Green's identification testimony. (ir. &). 
At the preliminary hearing on the issue of suggestiveness, Itiss 


Harrod testifiec as follows in response to questions by Court- 
| 


appointed counsel for appellant 


Now, directing your attention to on or about September 20, 
1968, did you have occasion to read either the) Vashington 
Post or the Evening Star newspapers in the city? 


Yes, sir. 
Did you have occasion to see a picture of a certain 
individual? 


Yes. 
And, do you recall what you dic after seeing that picture 
with regard to a certain Mr. Green? 


I didn't do anything. 


Did you have any conversation with Mr. Green about that 
picture? 


Yes. 

And how die that come about? Did you call him? 
I talked to him at work on Monday. 

At vork on Honday? 


res. 


Now, when you talked to him at work on itonday, did you 
have 2 copy of that picture? 


No, I didn't. 
* * * 
You did net have a copy with you then. What did you say 
to ir. Greer at that time? 
I asked him if he had seen the paper. 
And, he stated? 
He statec yes. 
Ee nad seen it? 
Yes. 
Dic he say anything further? 
I asked him about the picture. 
What did you as him specifically? 
I asked him did he see the picture. 
The picture of what? 
cf this person. 
Do you recall what your exact words vere? It is most 


important that we get as close as possible exactly what 
you caid to hin. 


I asked him if he seen the picture of the person in 
paper. tie said he didn’t remember. I said, Well.’ 


What did you say then? 
I said I had a picture. 


Pardon. 

| 
I told hin. I had a picture. 
You had a picture of what? Were these your exact words? 
Again give us your exact words, as close as you can recall. 


He said he didn't remember, and I said I had a picture. 
Now did Mr. Green at any time ask you what piciture you 
were talking about or who was in the picture or anything 
like that? 

No. 

He never askeé you that? 


No. 


You never suggested to him what the picture was? 


No, I showed it to hin. 


You showed it to him? 


And, he recognized it. (Tr. 9-11). 


* x * 

| 
Very well. Now, let me ask you this. After this conversa-~ 
tion, you dida't have the picture. Did you drop the 
subject then? 


No, this was before I came to work Nonday. 
Yes. 
I brought the picture to work with me. 


Again, now let's get this - where did this first con- 
versation take place? | 

| 
On the telephone. (Tr. 12). 


* i 


Miss Harrod stated that this telephone conversation with 
Green took place about 3.15 a.m., before she went to work, and 
Creen vas then at work in the Fost Office. She cut the picture 
of the paper, teok the picture to vork and showed it to Mr. 


(Tr. 13-14>. Im response to defense counsel's questions, 


she described =>. Green's reactions as follezs: 


And, you walked over to hin with the picture? 


were your exact words again if you can 
did he remember the person. 

Just remember the person? 

Yes. 

What were his words? 

Ye locked at the picture and said, tyes.’ 

Just ‘yes.’ 

Yes, he said, yes this person was the person who had 
stocé in front of me at the robbery on the 16th of 
August.’ (Tr. 14-5) 

The testimony of ifr. Green at this pretrial hearing flatly 


contradicts “iss Earrod on the issue of suggestiveness as shown by 


the following responses to questions by appellant's counsel con- 


cerning the telephone conversation on Monday morning: 


‘ * * 


Q. The best recollection you have, sir. 


| 
L think ‘iss Larrod indicated thet - She asxed uc hac 
looked at the paper. I said that I had not. 


. You said you had not? 
I had not looked at the paper. 


Very well. 
She said, 'The fellow wno robbed us, his miecece is in 
the paver. ' 
| 
His picture was in the paper? 

"Mell, I don't know. Tf haven‘*t seen it.' 
Wow, did there come 2 time wher she showed you the picture? 


| 
She brought the picture of the fellow to work sith her. 


I am going to show you what has been identified es 
Defendant's Exhibit Number One for identification. Is 
that, sir, the picture she showed you? 


| 
Lo you recall what was said at the time she showed 
you this picture? 


I believe it is. 


She said that - Well, she asked me, ‘Isn't this the fellow?’ 
I looked at it as i said, ‘Yes, it is.' I said, ‘I az 
surprised I cidn‘t see niga 


This was some time, approximately an hour at any rate, 
after she had told you on the phone that she had seer 
the picture of the fellow who robbee you. isn’t that 
correct, sir ~ an hour or probably longer? 


Probably longer. 
Possibly longer? 
Yes. 


When she talked to you at that time, she again indicated, 
isn't this the fellow that robbed us? 


(Tr. 19--21). 
Upon cross examinetion, i'r. Green mplified Miss Harrod's tele- 
conversation as follows: 


irst time you knew what picture she was 


gs her conversation continued, she said, ‘The person who 


a 
3 us - his picture is in the paper.’ She said, ‘I 


I woulé like for you to sec him.’ She brought 
te see. 
was sure? 
ure it was the person who rotted us. (Tr. 24-5). 
rther auestioniar of “tr. Green by the Court revealed thet 
Ve, Green subsequently identified the appellant at the lineup 
and that this lineup identification was based upon the memory of the 
event rather than the newspaper picture. (Tr. 
The trial court refused to suppress “yr. Green’s trial testimony 
and appellant excepted. (Tr. 31-2). 
Miss Harrod and tr. Green attended a lineup on September 25th 


and individually identified the appellant as the robber; however, 


Mr. Tutson, did net see the newspaper picture because he was on leave 


and he could not identify appellant in the same lineup. (Tr. 49, 61, 


225-7, 240). 

Appellant denies that he was in the post office when it was 
robbec. To establish an alibi, defense witnesses testified that 
appellant was home during the time of the robbery. Henry Jackson, a 


taxi driver, testified that he delivered appellant's baby sister to 


| 

632 2 Street, $.2., at 11:45 or 11-4 a.m. on August 16, 1 

appellant was lying on the couch at that time and nat appellant paid 
$1.00 for the texi fare. (ir. 252). r. Jackson testified taat ne 
visited with apocllant’s sister and appellant for about 15 minutes - 
until 11.56 a.m. (ir. 265). These orecise times were correverated 

by entrics in a taxi manifest. . >. See defencant’s exnibit #2. 
Jerutha biges, 2 *s sister, and epscliant also porborsted es 
Jackson's testimony. (ir. , 28%, 234-5). 


At a bench conference, before “iss ierrod was questioned 


by the Government about the newspaper picture, the trial Court cautioued 


counsel. “Lon't get another crime into it.” (fr. 53). 


Tae jury was not tole why the appellent’s picture was 
yrinted in 
tieine the newspaper picture with another crine. 

Appellant's counsel ocjected to the unexplained background 
of the newspaper picture of appellant at a bench conference anc esked 
for a mistrial because of the assumption that the jury vould relate the 


picture to a crime. Tue trial Court dic not grant 2 mistrial and 


stated 


“There is no evidence as to why it was in the 
newspaper. It could have been an automocile 
accident or something like that. It doesn't 
necessarily follow as to him being arrested for 
anything. (Tr. 62). 


| 
Tue jury found anpellant guilty on all counts. (Tr. 363-9). 


ELLANT SY ONE LYENITWESS, DN. GAnen, 
SUGCESTIVENESS PLANTED SY ANOTLES 
AS TO FATALLY TAIAT &IS CONVICTILu 
2 SUE PROCESS OF Lad 
oenizec the critical aature of tae pre- 
in the Vade-Cilbert-Stovall triology: 
Stavlished. United States v. Vade, 385 U.S. 
held thar the accused is entitled to ccunsel st 
Court recognized tie 
that suggestibility 
Court hele that pre- 
= in 2 lineup witneut counsel saoul¢ ve excluded 
urless such ‘evidence n2é an inéependent origin or unless its admission 


was harciess . Gilbert v. Californi2, 393 U.S. 253 (1967), like 


wade, nelle the requirement for counsel at lineups applied only 


after June 12, 1257. Stovall v. Senno, 322 U.S. 233 (1357), held 
that the requirement for counsel at 2 pretrial lineup was not retro- 
active and justified a one-man lineup in the eyewitress's hospital 
room because in this particular case, there was no way to know Low 
lons the witness would live. 
The increasing nusser of appecls in this Circuit and the new 
me Court zuidelines lead tnis Court to review its own pretrial 
entification procedures in Clemons-Clark-xines v. U-S.-133-U.5S. 
49% 2. 2d 1236, cert. denied 394 U.S. 964 (19563) 


aopeal cases recognize that tae identification pro- 


cedure can de se unduly prejudiced as to fatally taint the con~ 
viction. when evaluated in the light of totality of surrounding 
circumstances, by creating a very sucstantial Lixeltnood of irreparable 
misidentification. Sveaking of the curonic wicertaini ties of eye~ 


witness testimony, this Court quoted from Wade, 3¢¢ U.S. 216 at 222, as 
| 
follows 
* * * the confrontatiou compelled ty the State between 
tne accused and the victin or witnesses to @ crinve to 
elicit identification evidence is peculiarly riddled with 
innumeravle dancers and variable factors which nigat 
seriously, even crucially, derogate froz a fair trial * * * 
[a] maior factor contributins to the high incidente of 
miscarriave of justice from mistaken identification has vcea 
the degree of suggestion inherent in the manner in waich the 
prosecution >resents the suspect to witnesses for’ pretrial 
identification. 


The scope of the problex is placec in stkarp focus by the following 
| 

quote in Wade from ‘lall, Eyewitness Identification in Criminal Cases 
26 (385 U.S. at 229) 
| 
‘(t)he influence of improper suggestion upor identifying 
witnesses probably accounts for more miscarriages) of 
justice than any other single factor--pernaps it is responsible 
for more suc: errors tnan all other factors comined. Suggestion 
can be created intentionally or wmintentionally in many su>tie 
ways. And the dangers for the suspect are particularly 
yrave wher the witness's opportunity for observation was 
insubstantial, and thus his susceptibility to suggestion 
the ¢reatest.° 


Similarly, the foliowing observations from Wigmore apply to the 


at bar. (3 Wigmore, Evidence, § 785(a), 750, 3rd ed. (1940). 


* * * ; 
| 

“On the one hand, the process of recognition being more 
or less subconscious, it may be quite correct, even though 
no specification of marks can be given as reasons for 
recognition. On the other anand, the risk of injustice being 
so serious, the great possibilities of lurking error should 
cause nesitation. 


a material object, particularly 
purportias to de of a certain 
to inoress the mind unconsciously, upon 
with the verity of its purport. * * * Does 
ture of the place of murder? We loo: 
based on tae unconscious assumption 
In suort. wo uwittingly give the 
speaking for itself tuougk no sumac 
= it. Now this tendency has to be 
xx 


u 


| 


-Sss Harrod say appellant's picture in 
- 2 picture taken presumavly while 
and charsec with another crime, and 
tais picture vas >pani en article in lurid detail designee to 
build circulatics : * her all weekend to make her ov. 
idgoncificetion. Aspellent contends this delay wes caused by staleness 
° 


impression end recollection ane that her ultimate identification was 


direct vreduct of improper suggestive influence by the 


describes her tewspaper identification and her con- 
versation wi : SG i= the most confusing manner. could one 
conclude that she didn’t oring the picture to work, with her because she 
“as talking'on the telepnonc, or because her recollection was blurred 
and confused? ir. Green is positive that iss warrod identified tac 
newspaper picture as the robver, voth over the telephone and when she 
Showed the picture to ‘r. Green, anc tnis sac unequivocally denies. 
This is not the clear and convincing evidence (underlining supplied) 
whic should be requiree to sustain a pretrial identification where 
suzggestiveness is at issue. vaitee States v. York, U.S. App. YoCe 5 


Sept. 24, 1369. Case No. 22468). 


13 - 


once 


newspaper picture was tue same person who roLsed the post office, 


the suosequent lineup icentificatien and tne trial identification are 
fatally tainted. Autsority fer t is found in 3 

citin: Villiams é « 
[1963] Crim. L. “e 


“oreover, [i]t is a matter of common experience that, 
once a witness hes picked out the accused et the lineup, 
he is not likely to go back on his werd later or} so that 
in practice the issue of identity may (in the absence of otner 
relevant evidence) for all practical purposes 2¢) determined 
there and then, before the 


In, other words, =r. Green, after acreeing with Miss Harrod’s con- 
3 


, 


| 
clusion that the persona in the picture is the robter, will adhere to 
this identification, as a matter of personal ride, zegardless of 
subsequent doubts which might arise concerning the accuracy of the 


identification. He is like the juror who does not want to be haadi- 


capped by the facts because his mind is made up : 


In United States v. Vaugh, D.C. (7-72-79 75251), the 


¢ ——— * 


Court referred approvingly to cecisions which hold that confronta- 


tions where only a single suspect was present are inherently 


suggestive, but held that the promp= on-the-scene identification of the 


suspect's picture on his driver's license vas an exception. In the 


case at bar we have a single suspect's picture, and as to Miss Harrod 


this was accompanied by a newspaper eccount of ap eliant’s detention 


for another crime. There was no elenent of prompt on-the-scene 


| 
identification to make an exception to the general rule of inherent 


suggestivencss. 


The same rationale is found in United States v. Miller, 


App. D.C.___ Glarch 23, 1970° Case No. 22332) the Court said: 


‘The presentation of only one suspect, in the custody 
of police, raises problems of suggestibility that brings 
us to the threshold of an issue of fairness.” Wise v. United 
States ,127 U.S. App. D.C. 279, 282, 383 F. 2d 205, 209 (1967). 
Yet promt identifications seem to be more reliable than 
stale oncs. and by bringing the suspect before witnesses 
within moments of the crime, the police may be able to release 
ar innocest man apprchended in error, and begia search for the 
perpetrator of the crime. See Simmons v. United States, 399 
U.S. 377, 384-85 (1960). 


In Sissons v. United States, 399 U.S. 377 (1560), the Court 
recognized that each case must be decided-on its own facts and that 
in a proper case a conviction based upoa 2 pretrial photographic 
identificetion which wes unfairly suggestive so as to raise a very 
substantial likelihood of irreparable misidentiftcation should be sct 
aside. 


appellant urges reversal of his conviction for the reason th=t 
» 


substantial issues have been raised as to whether the newspaper 


picture identification by two eyewitnesses was so necessarily suggestive 
and conducive to irreparable mistaken identification -s to result in 
a denial of due process. 

II THE TRIAL CCURT’S 3EFUSAL TO STRIKE iff. GREEN'S TRIAL 

IDENTIFICATIO? TESTIMONY WAS REVERSIBLE ERROR. 

The pretrial hearing was conducted after appellant moved to strike 
the trial identification of ¥r. Green for the reason that iliss Harrod 
had seen a newspaper picture of the eppellant and an accompanying 


article in connection with another crime. 


The testimony of ?'"fss Harrod which denies that she suggested that 


the picture of appellant was the robber is flatly contradicted by 
Mr. Green. | 

Trial judges realize that the nost assertive witness is not 
invariably the most reliable one, particulesly :acn tna testirony of 
the assertive witness is flatly contradicted on the issue os suggestive— 


ness. 


Appellant urges that the test of suggestiveness should be con- 


clusive when the witness to whom the suggestion vas nade testifies that 
the suggestion was made to hin. 

Appellant contends that the pretrial hcaring established beyond 
@ reasonable doubt that he was so uaduly srejudiced as to taint his 
conviction. He was identified initially by = cyesitress waose testincny 
is most confusing and is flatly cortradic*1d. is picture was 2Clu.7 772d 
by an article about his participation in ancther crime: there was no 
one else in the Biccerss The picture was published vaile appellant 
was in police custody. | 

The testimony of ‘iss Harrod in itself crested a — cusstar tial 
likelihood of irreparable misidentificaticon dacause of pepeseinenese iz 
the accompanying newspeper article. To alloy Hr. Crnea to identify, 
after a motion to strike,is nothing more then pysemidiag iiss Harrod's 
testimony. 

Appellant urges that it was reversibie error to refuse his motioz 


to strike tir. Green's trial identification. Authorities to support his 


contention are discussed above. 


TSE TRIAL COURI ERRED IN NOT GRANTING APTELLANT'S 
REQUEST FOR A MISTRIAL WHEN IT WAS O3VIOUSLY 
PREJUDICIAL TO ADMIT TLE MVSPAPER PICIURE WITH OR 
WETECUD TEE ACCOMPANYINS ARTICLE. 


The trial Court wanted to avoic tieing tie uaicspzper picture 


with another crime. Appellant contends that this is csessnitter 


by the trial Court of the obvisus prejuciciai nature of such a tie. 


If the triei Court recognizes that snpeilant is prejudiced by admitting 
att a) - 


the article describing «mcther crime, then basic iogic leads onc tc 


conclude that he is cqjuaiiy prejudiced by -acaittivz the picture without 


the article. 


The trial Court c2utiored counsel to avoid eny <srerence to another 


crime when referring to the newspcoes picture. This preciuded apre?*.:.t 
. 


from his right to cross ¢uuiration. 
In this comnection the Supreme Coutt in United Statec 7 


218 (1967) states as follows. 
a ; 

“Insofaz ac the accused's conviction s-r moet en 2 
courtroen identification in facz the fruit of a suspect 
pretrial identification which the accused is helniess to 
subject te effective sem:tiny a: trial, Th. 
deprives cf rhat right of crosc- ex~ inatic: 
essenciai scfeguacd to his right ts confront tho cvritucssos 
against him. Potutes +. Tex 3€2 U.S. cO-." 


Additional cuthorit“es to sirpore aypelleit’s contcation that 


the trial Court erred in denying 2 mistilai arc cited sSove. 


CONCLUSION 


WHEREFORE, the conviction in the Court below should be 


reversed and remanded for a new trial, or for such relief as to the 


Court seems just and proper. 
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